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IN THE UNITED STATES COURT OF APPEALS i 
FOR THE DISTRICT OF COLUMBIA 


January Term, 1941 
No. 7779 


DISTRICT OF COLUMBIA, 


vs. 

PAUL M. DeHART, 


Petitioner, 

i 

i 

i 

I 

i 

RespondniL 


! 

BRIEF OX BEHALF OF THE PETITIONER 


JURISDICTIONAL STATEMENT 

The respondent paid to the District of Columbia an incomje 
tax for the calendar year 1939, and simultaneously filed with 
the Assessor a claim for refund. On July 22, 1940, the Asses¬ 
sor disallowed the claim and sent the respondent, by regis¬ 
tered mail, a notice of such disallowance. On August 28, 1940, 
the respondent filed a petition with the Board of Tax Appeals 
for the District of Columbia, in accordance with the provisions 
of Section 34 of the District of Columbia Income Tax Acjt 
(Sec. 9S0gg., Title 20, D. C. Code, 1929, Supplement V). Thp 
decision of the Board was dated October 9, 1940. The petij- 
tion for review by this Court was filed October 23, 1940 (Rl 
13). The jurisdiction of this Court is invoked under the proi- 
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visions of Section 4, Title IX, of the District of Columbia 
Revenue Act of 1037, as amended by the act approved May 
16. 193S (Sec. 975. Title 20, D. C. Code, 1929, Supplement V). 

STATEMENT OF THE CASE 

In the petition filed with the Board of Tax Appeals, the 
respondent alleges that the Assessor erred in disallowing his 
claim for refund because the respondent was not domiciled 
in the District of Columbia on the taxable date, but was 
domiciled at such time in Harrisburg. Pennsylvania (R. 1, 2). 

In 1914 the respondent took a year’s leave of absence from 
his work in a railroad office and accepted a clerical position 
in the Patent Office in Washington under Civil Service. Re¬ 
spondent did not return to the railroad office at the end of the 
year but continued in the Civil Service up to and including 
the present time. He is now chief clerk of the Personnel 
and Organization Division of the National Guard Bureau, 
War Department, with offices in Washington (R. 4, 5). 

When respondent came to Washington in 1914 he was a 
single person. In 1917 he was married to a native of Wash¬ 
ington. No children resulted from such union. Shortly after 
the marriage, the couple purchased as a home premises 1426 
Massachusetts Avenue, S. E.. in Washington, wherein they 
both resided as long as the wife lived and in which the re¬ 
spondent has since resided. When first purchased, the home 
was encumbered by a mortgage which the respondent subse¬ 
quently paid off (R. 5). 

Respondent's wife died in 1935. While she was living, the 
respondent purchased an unencumbered lot at Selby-on-the- 
Bav. in nearby Maryland, and an unencumbered lot in Hill- 
crest, a subdivision in the District of Columbia. Respondent 
and his wife had an agreement that a new home would be built 
on the Hillcrest lot in southeast Washington and a summer 
residence would be built at Selby-on-the-Bay and. after his 
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retirement from Government service, six months of the ye^r 
would be spent at their home in the District and six months iat 
their summer home on the Bay (R. 5. 6). 

Respondent has checking or savings accounts in three Dis¬ 
trict banking institutions and owns first trust notes on prop¬ 
erty located in Maryland and Virginia (R. 7). 

Respondent has been an active member of the Keller Me¬ 
morial Lutheran Church of Washington, D. C., since 1915. He 
is also a member of the Washington units of the Tall Cedalrs 
of Lebanon and the Mystic Shrine, both Masonic bodies, as 
well as the Motor Club of Washington. Prior to his wife’s 
death, the respondent was a member of the Pennsylvania 
Society of Washington. During the calendar year 1939, lie 
made substantial contributions to religious and charitable in¬ 
stitutions in the District (R. 7). 

Respondent was born in Pennsylvania where he resided until 
he came to the District in 1914. Respondent’s parents reside 
at 1933 North Fourth Street, Harrisburg, Pennsylvania, at 
which premises he retains a room and claims “legal residence ’. 
Respondent pays no rent for such room but he does make 
monetary gifts to his parents from time to time (R. 7, S). j 

Respondent has paid poll taxes in Pennsylvania and voted 
regularly there since he became of age. While he resided ip 
Harrisburg, he was a member of a church and of Masonijc 
lodges there. While on visits to Harrisburg, he attends and 
makes contributions to the Pine Street Presbyterian Church 
(R. 8). 

On May 1, 1939, 13.59% of all persons employed in the Ex¬ 
ecutive Branch of the Federal Government were so employed 
in the District of Columbia and were residing in the Distridt 
and nearby Maryland and Virginia, and 11.75% of all personjs 
receiving annuities under the Civil Service Retirement Acjt 
were residing within the District of Columbia (R. 9). 

The Board of Tax Appeals has found as a fact that the rej- 
spondent, at the end of one year after he removed to the Dis ! r 
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trict in 1914, had an intention to remain and make his home 
in the District of Columbia for an indefinite period of time, 
and that such intention remained with him at least until the 
death of his w'ife, in 1935. 

STATUTES INVOLVED 

Section 2 (a) of the District of Columbia Income Tax Act 
(Sec. 980a., Title 20. D. C. Code, 1929. Supplement V), pro¬ 
vides as follows: 

“TAX ON INDIVIDUALS.—There is hereby 
levied for each taxable year upon the taxable income 
of every individual domiciled in the District of Co¬ 
lumbia on the last day of the taxable year a tax at the 
following rates: 

# * * * * *» 


STATEMENT OF POINTS 

Respondent was domiciled in the District of Columbia, for 
purposes of taxation, on December 31, 1939. 

SUMMARY OF ARGUMENT 

Conjunction of physical presence and animus manendi in 
the new location establishes a change of domicile. 

There is no question concerning the respondent’s physical 
presence in the District of Columbia. 

The question of intention to remain in the District is one of 
pure fact. The Board of Tax Appeals has found as a fact that 
at the end of one year after respondent removed to the District 
in 1914 he had an intention to remain and make his home in 
the District of Columbia for an indefinite period of time. Such 
finding of fact is supported by substantial evidence, and should 
be accepted by this Court as final. 
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Prior to the death of his wife in 1935, there was no question 
regarding the respondent’s intention to remain in the District, 
and he was clearly domiciled here at that time. Even if re¬ 
spondent’s allegations regarding a change of intention since 
1935 were accepted as fact, there has been no removal from tjhe 
District, and hence no change of domicile. 

ARGUMENT j 

i 

Respondent was domiciled in the District of Columbia, £pr 
purpose of taxation, on December 31, 1939. 

In 1914 the respondent came to reside in the District of 
Columbia. In 1917 he was married to a resident of the Dis¬ 
trict, and shortly thereafter the couple purchased a home in 
the District where they resided continuously until the wifej’s 
death in 1935, and where the respondent has since continu¬ 
ously resided and made his home. When a person has on|e 
home and only one home, his domicile is the place where hjs 
home is. Restatement, Conflict of Laws, Chapter 2. Sectiojn 
12, Page 24. 

Domicile is defined in 9 R.C.L. 538 as follows: 

j 

“The term ‘domicil’ in its ordinary acceptation j 
means a place where a person lives or has his home. 

In a strict legal sense that is properly the domicil of a 
person where he has his true, fixed, permanent home 
and principal establishment, and to which place he 
has, whenever he is absent, the intention of returning. j 
In a sense domicil is synonymous with home, or resi¬ 
dence. or ‘the house of usual abode.’ ” I 

I 

I 

Where a person lives is taken prima facie to be his domicile! 
and the burden of disproving such domicile is on the person! 
who denies it. 

9 R.C.L. 541, 557; i 

Ennis v. Smith, 14 How. 422; i 

Bradstrcct v. Bradstreet, IS D. C. Rep. (7 Mackey) 229. 

i 
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The intention required for the acquisition of a domicile of 
choice is an intention to make a home in fact, and not an inten¬ 
tion to acquire a domicile. Restatement, Conflict of Laws , 
Chapter 2, Section 19, Page 38. See also: Mitchell v. United 
States, 21 Wall. 350. 22 L. Ed. 5S4; Texas v. Florida, et al, 306 
U. S. 39S, 59 S. Ct. 563. 

In Stonj, Conflict of Laws, Par. 46, Page 41, the rule is stat¬ 
ed as follows: 

“If a person has actually removed to another place 
with an intention of remaining there for an indefinite 
time, and as a place of fixed present domicile, it is 
deemed to be his place of domicile, notwithstanding 
he may entertain a floating intention to return at 
some future period.” 

The rule announced by Story seems to have been almost 
universally adopted. 

Kennan, Residence and Domicile, Section 127, Page 127; 

Gilbert v. David, 235 U. S. 561; 

Williamson v. Osenton, 232 U.S. 619; 

Mitchell v. United States, supra; 

Sweeney v. District of Columbia, 113 F. (2d) 25; 

Rosenberg v. Comm, of Internal Revenue, 59 App. D.C. 178, 
37 F. (2d) 808; 

Newman v. United States ex rel. Frizzell, 43 App. D. C. 53; 

Bradstreet v. Bradstreet, supra; 

Ringgold v. Barley, 5 Md. 186, 59 Am. Dec. 107; 

Klutts v. Jones, 158 P. (N. Mex.) 490, L. R. A. 1917A 291; 

Felker v. Henderson, 102 A. (N.H.) 623. L.R.A. 191SE 512. 

In the case of Sweeney v. District of Columbia, supra, there 
is no departure from the traditional formula requiring con¬ 
junction of physical presence and animus manendi in the new 
location to bring about a domiciliary change. That decision 
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holds that one who comes to the District and remains to render 
service to the Federal Government which requires his presence 
here may retain his domicile in the state from which he com^s. 
and that evidence of an intention to change his domicile jto 
the District must be clear and unequivocal. 

It is the understanding of the petitioner that the Sweeney 
decision does not abrogate the rule that where a person livps 
is taken prima facie to be his domicile. As we view the 
Sweeney decision and its effect upon the District Income Tp,x 
Act. all persons residing in the District, including Governmeijit 
employees, are prima facie domiciled here and required to conji- 
ply with the provisions of the Act or make a satisfactory shoe¬ 
ing of domicile without the District. However, in tbje 
case of a Federal employee, a showing that he has main¬ 
tained his allegiance to the state from which he comes is suffi¬ 
cient to create a presumption of continuity of domicile thereiij. 
and to require strong evidence on the part of the District to 
overcome it, or to show that he has waived the privilege djf 
retaining his state domicile. 

As we view it, the principle announced in the Sweeney cas£ 
merely relates to the determination of intent. If the triajl 
court, or the jury, or the Board of Tax Appeals determines 
from all the evidence in any case that there is a conjunction 
of physical presence and intention to remain in the Districts 
domicile follows as a matter of law. In any such case, the 
question for determination by this Court is whether the find¬ 
ing of intent is supported by substantial evidence. The re-j 
suit of the Sweeney decision seems to be that there was noli, 
sufficient evidence to support the Board’s finding that Sweeney! 
had an intention to remain in the District indefinitely. 

In the instant case, the Board found as a fact that respond-' 
ent, at the end of one year after he removed to the District! 
(i.e., 1915), had an intention to remain and make his home! 
in the District for an indefinite period of time, and that such I 
intention remained with him at least until the death of hisi 
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wife in 1935. Having found such fact in accordance with the 
rule laid down in the Sweeney case, the Board erred in failing 
to hold that respondent was domiciled in the District of Co¬ 
lumbia. 

From and after 1915, the respondent had an intention to 
remain and make his home in the District. About 1925, he 
affirmed his intention by purchasing a building site for a per¬ 
manent home in the District. The evidence clearly shows that 
al least from 1925 until 1935, when his wife died, the respond¬ 
ent had an intention to remain here after his retirement from 
Government service. There is no proof that such intention 
does not still remain with the respondent except his declara¬ 
tion to the contrary made while he was testifying on his own 
behalf in this proceeding before the Board. Such declaration 
is self-serving, and entitled to little, if any, weight. 

However, even assuming that respondent has changed his 
intention since 1935 and now intends to remove from the Dis¬ 
trict of Columbia upon his retirement from Government serv¬ 
ice, such a change of intention would not effect a change of 
domicile in the absence of physical removal to the new loca¬ 
tion. 

It seems plain that respondent was domiciled in the District 
of Columbia up to 1935, and that he has not since changed 
his domicile. 

At the hearing before the Board of Tax Appeals, there was 
introduced in evidence, by stipulation, a statement, taken from 
a Report by the Statistical Division, United States Civil Ser¬ 
vice Commission, on Employment and Payrolls in the Exec¬ 
utive Branch of the United States Government, published 
July 8, 1940. showing that on May 1, 1939, 13.59% of all per¬ 
sons employed in the Executive Branch of the Federal Gov¬ 
ernment were so employed within the District of Columbia. 
This figure includes persons residing without the District, prin¬ 
cipally in nearby Maryland and Virginia. There also was in¬ 
cluded in the stipulation a statement, taken from the Retire- 
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! 
i 
I 

ment Report for the Fiscal 5 ear Ended June 30, 1039, prepared 
by the Retirement Division, United States Civil Service Com¬ 
mission. showing that on May 1. 1930, 11.75% of all persons 
receiving annuities under the Civil Service Retirement Aict 
were residing within the District of Columbia. The number 
or percentage of active Federal employees residing in the Dis¬ 
trict is not available, but if it is assumed that 16.5% of Fed¬ 
eral employees working in the District reside without ijts 
boundaries, then the percentage of active Federal employees 
residing in the District is the same as the percentage of retired 
Federal employees residing in the District. These official fig¬ 
ures strongly support the view that substantially all Federal 
employees continue to reside in the District after retirement 
from Government service. i 

! 

i 

CONCLUSION i 

For the reasons stated above, it is respectfully submitted 
tnat the respondent was domiciled in the District of Columbiaj. 
for purposes of taxation, on December 31, 1939, and the decij 
sion of the Board of Tax Appeals should be reversed. 

j 

i 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C. 
Glenn Simmon. 

i 

Assistant Corporation Counsel, 1). C., j 
Attorneys for the Petitioner. 




